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|. INTRODUCTION

The First Amendment of the United Sta@msnstitutiorf protects the free exercise
of religion? including the right to preach.The protections under the First Amendment
grant rights not only to ordinary citizens, but also extend the same rights to inmates in
correctional facilities.Congressttempted to supplement this constitutional protection
with statutes prohibiting the creation and enforcement of laws that substantially burden

the free exercise of religious practices. In September 2000, Congress passed The

! New Develoments Associate EditpRutgers Journal of Law & Religion; J.D. Candidate May 2011,
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2US.Gnst. amend . I . The first amendment states, ACongr e:
establishment of religion, or prohibiting the free exercise thereof; or abridging the freedom of

speech, or of the press; or the right ofpeeple peaceably to assemble, and to petition the

Government for a redress of grievances. 0

® Findlaw, U.S. Constitution: First Amendment, Free Exercise Clause, (last visited on Feb. 9, 2010),

available athttp://caselaw.Ip.findlaw.com/data/Constitution/artiment01/05.html, (citingbington Sch

Dist. v. Schempp374 U.S. 203, 2223 (1963)).AiThe Free Exercise Clause . . . withdraws from

legislative pover, state and federal, the exertion of any restraint on the free exercise of religion. Its purpose

is to secure religious |iberty in the individual by ¢
* McDaniel v. Paty435 U.S. 618, 626 (1978). Thkeurt asserted preaching as a form of religious exercise.

® Cruz v. Betg405 U.S. 319, 322 (1972).
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Religious Land Use and litsitionalized Persons Act (RLUIPAJo protect inmates who

are dependent on correctional facilities to provide accommodation for their religious

exercises However, a prisonerods rights to free ex
against any securityteats that may ariseom the dangerous conditiopsesent within
our correctional facilite&. Thi s i ssue presented itself when

(NJSPJ blanket ban on inmate preaching unnecessarily interfered with the religious
liberties of Hboward Thompson Jr., a PentecoStatinister who had been teaching Bible

study classes and preaching at weekly worship services.

The debate over prisonersd rights to prea

Liberties Union recently filed a lawsuiton Mr. Thpns on 6 s behal f against
Administrator Michelle R. Ricci and the New Jersey Department of Corrections
Commissioner George W. Haym&rThe ACLU argued that the blanket ban

unconstitutionally violated Mr. Thompsonods

® The Religious LandJse and Institutionalized Persons Act of 2000, H®&.9 § 3
(2005). Section 3 states:

(&) No government shall imposesabstantial burden on the religious exercise

of a person residing in or confined to an institution, as defined in section 2 of
the Civil Rights of Institutionalized Persons Act (42 U.S.C. 1997), even if the
burden results from a rule of general applidabilunless the government
demonstrates that imposition of the burden on that person: (1) is in furtherance
of a compelling governmental interest; g8yl is the least restrictive means of
furthering that compelling governmental interest.

"Cutter v. Wilknson544 U. S. 709, 721 (2005) (summarizing basis

prisoners).

® Brief of Defendant at 4Thompson v. RicgiNo. 085926 (D.N.J Jan.16, 2009).

° The New Jersey State Pris@vailable athttp://en.wikipedia.org/wiki/New_Jerseytaéfe Prison.
TheNew Jersey State PrisgNJSB, formerly known as Trenton State Prison, is a state prison in

the United Statesperated by th&lew Jersey Department of Correctiohecated in Trenton, New Jersey,
NJSP operates two maximum security units and must provide a level of custodial supervisiomiahd c
beyond that of any other state correctional facility.

10 Joe Towns, Talking Pentecostalism: Christian Discussion on Pentecostal Bekéfshle at
http://talkingpentecostalism.blogspot.com/2009/03/worsttiatpentecostakbelieve.html. It state

Pentecostalism believes that worship is the primary means by which Christians draw near

to God to offer him a sacrific®f praise, in faith that his blessings will follow. .The

aim of the worship time is for each individual to achieve genupenoess to God at the

deepest (or hi ghest) l evel . It is during this
move close to God. o I n short, worship is the fo

1 American Civil Liberties Union of New Jersejentecostal hister Can Now Preach in PrisdiNov.
30, 2009) available athttp://www.aclunj.org/news/pentecostalministercannowp.htm.
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Exercise Clause of the First AmendmeéhtHowever, before these claims could be
|l itigated, the parties agreed to settle the
at weekly worship services and teach Bible study cldsses.
This article will outlinethe arguments presented by both parties in the case as
garnered from briefs shared by courféeThis article will also carefully analyze whether
the blanket ban issued by prison officials violates the RLUIPA by examining ipdvto
test and comparing iicase against an analogous daSgratt v. Rhode Island
Department of Correction$ While the case never reached litigation, this article will
conclude by making a prediction on the outcome of the case based on the strength of the
arguments presentedtime briefs by both parties and opinions in prominent cases dealing

with prisonersodé6 rights to preach.

Il. STATEMENT OF THE CASE & PROCEDURAL HISTORY

A. Facts

After being sentenced to thirty years to life in prison in 1986, Howard Thompson
Jr., the plantiff, has preached at supervised worship services, taught Bible study classes,
and founded the Protestant choir at the New Jersey State Prisoa.devout
Pentecostal, Mr. Thompson firmly believes that he is compelled to fulfill his religious
calling from God by spreading the Word of God through preaching to others within the
faith.’” Mr. Thompson first began preaching at NJSP when he relieved Bishop Joseph P.
Ravenell of his duties after he became temporarify iMr. Thompson continued to
intermittently preach at Sunday services and teach Bible study classes during the next
decadé? In October, 2000, he was officially ordained as a Pentecostal miffisteom
October 2000 to September 2006, with Reveren

2d.

Bid.

14 Telephone Interview with Daniel Mach, Legal Director of the ACLU of New Jersey (Jan. 29, 2010).
Mach also providedopies of appellate briefs via email from both Plaintiff and Defendant since they have
not yet been published.

“Spratt v. R.482F.3083BtCir.@G07).Cor r s

ij Complaint at 3Thompson v. RicgiNo. 085926 (D.N.JDec. 3, 2008).

g,

1d. at 4.

2d.
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and sypervision, Mr. Thompson prepared and routinely preached the Sunday morning
Protestant worship services at NFSMuring this period, he also taught Bible study
classes and conducted special courses to prepare fellow inmates for baptismal%ervices.
In September 2006, the New Jersey Department of Corrections replaced Reverend
Atchison with Chaplain DeWitt Timmorfs. Because Chaplain Timmons was not
obligated to perform Sunday services every week, Mr. Thompson assumed the
responsibility of guaranteeing theligious services would be available to Protestant
inmates every Sunddy.Agai n, his services were executed
approval and under the supervision of chaplaincy volunteers and no disturbances or
problems with the inmates were evepoeed®
However, on June 25, 2007, without any warning or justification, the NJSP
instituted a blanket ban on preaching effective against all inmates, even for preaching
done under the direct supervision of prison officfal#lthough prisoners are sjgst to
the control of the state, they are still entitled to the inalienable right to freely exercise
their religious beliefs under the law. Recognizing the violation of his rights, Mr.
Thompson has repeatedly sought to have the ban lifted since Junegs@@@at he can be

permitted to pursue his religious beliefs and preach to the Protestant inmate community.

B. Procedural History
On April 9, 2008, Mr. Thompson filed an Inmate Remedy System £aniNew
Jersey State Prison seeking accommodationsgaehgious beliefs and permission to
preach?® His request was rejected. The New Jersey State Prison sent a letter on April
14, 2008, briefly stating, AStaff and volunt

2d.

2 Complaint,supranote 14, at 4.

2d. at 5.

*1d.

*|d.

g,

271d. at 6.

% The Inmate Remedy Systeiorm IRSF101is athreesection fornthat is used to provide routine

information, refer the person for anperson interviewor as a remedy to addeesomplaints and or
grievances.Here, Mr. Thompson filed an Inmate Remedy System Form to file a grievance against the New
Jersey State Prison in regards to the blanket ban against inmate preaching. See Exhibit A attached at the
conclusion of the article as a source of Mr. Thompson¢
29 Complaint supranote 16, at 6.
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services. Ned Mr.Thompson filed a completed administrative appeal
form on April 23, 20081 Again, on April 28, 2008, his appeal was rejectel.
response, Michelle Ricci, administrator of NJSP, sent a letter expldi@tiys t af f an d
volunteers will continue to provide rglous services to the inmate population at
NJSB. o
After he exhausted his administrative appeals, the ACLU stepped in to act as
counsel for Mr. Thompson. In an attempt to avoid costly litigation, Daniel Mach,
pl aintiffdos att orom@ctpher2s2008tto Ms. Rtt@andMrd | et t er
Hayman, the defendants, emphasizing Mr. Thon
topreact* |l n response, Marcus Hicks, Assistant Di
of Correctionsd® Of ingandkOuteebch Ecovicasn sentiatettertd®r ogr a
Thompsonds counsel on November 5, 2008 discu
volunteers to minister to inmat&s Rather than addressing the purpose of the October
2 etter, the preachimpgomdsdsoasteéectus i omaMr a
rights, Mr. Hickds | etffter avoided the subjec
Plaintiffoéos counsel fil e’lancaGeargemp!| ai nt ag a
Haymari® in the District Court of New Jersey in December of 2808 he complaint
statedtwo claims for relief: one in violation of the Religious Land Use and
Institutionalized Persons Act and the second in violation of the Free Exercise Clause of
the First Amendment of the United States Constitution. In order to correct the
infringementupa Mr . Thompsonds right to free exerci

requested that the court issue a preliminary injunction returning his fundamental right to

0.
g,
29,
B4,
34 Complaint,supranote 16, at 6.
®1d. at 67.
®1d.
37 Complaint,supranote 16, at &. Defendant Michelle R. Riccsiemployed by the New Jersey
Department of Corrections as the Administrator of NJSP. She is responsible for the daily operations of
NJSP, including all policies relating to prisonerso6 f
sued in henofficial capacity.
¥ |d. Defendant George W. Hayman is the Commissioner of the New Jersey Department of Corrections.
He is responsible for the overall operations of the prison facilities in the State of New Jersey, including
?l’\éJSP. Hayman is sued in lufficial capacity.
Id.
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preach’® However, before the case could be litigated, the parties entered into a

settlementagreee nt t hat restored Mr. Thompsonés rig
services and teach Bible study clas¥es.

Despite the courtdos | ack of opportunity t
the briefs submitted by both parties, this article will disaire strength of the arguments
presented by the plaintiff and defendants. However, for purposes of this article, the
di scussion will center on Plaintiffods i rst
policy against inmate preaching violated the RRAI
[ll. ANALYSIS: DOES THE BLANKET BAN VIOLATE PLAINTIFF (8 RIGHTS UNDER THE
RLUIPA?
The Plaintiffdos Claim under RLUI PA:

Pl aintiffds major claim is that the New J

Religious Land Use and InstitutionalizBdrsons Act of 2000 (RLUIPA) by
implementing a ban on inmate preaching. The RLUIPA bars federally funded prisons

from:

[l[lmposing a substantial burden on the religious exercise of a person
residing in or confined to an institution . . . unless the govenmm
demonstrates that imposition of the burden on that person 1) is in
furtherance of a compelling governmental interest; and 2) is the least
restrictive means of furthering that compelling governmental int&rest.

Pl aintiffdéds counmmpdomsds enmagdsdemys avpp!l ylihrog t he

analysis inSpratt v. Rhode Island Department of Correctite factually analogous
case where the plaintiff recently prevailed against a preaching ban on the basis of a
RLUIPA violation.

In Spratt an ordaied minister who was a prisoner in a maxims@curity prison

preached to other inmates during weekly religious services under the supervision of the

“0 Brief of Plaintiff at 1, Thompson v. RicgiNo. 085926 (D.N.JDec. 3, 2008).

I Settlement Agreemerithompson v. RicgiNo. 085926 (D.N.JNov. 24, 2009).
“2 Brief of Plaintiff, supranote 40, at 5.

®BSpratt v .fCders, 482 F.R&P (st Cira2007).
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pri s onds* DebpiepHe abisemce of any disciplinary problems, the prison
executed a ban againstiate preachind® Upon appeal, the First Circuit reversed the
district courtodos grant of summary judgment I
defendant 6s mere assertion that the ban cons
RLUIPA was insuffcient*® However, before the district court could decide the issue on
remand, the parties agreed to a settlement that allowed the inmates to resume supervised
preachind.’

Using the cobprattb st he asloaii mtgi fifn artgues t ha
ban on inmate preaching, like the ban employed by Rhode Island Department of
Corrections, constitutes an impermissible restriction on religious exercise within the
purview of the RLUIPA® Plaintiff argues that the NJSP ban on inmate preaching has
imposel a substantial burden on* WeSuprdteompsonods
CourtinMcDanielv. Patf ound t hat #@Athe right to the free
unguestionably encompasses the right to preach, proselytize, and perform other similar
religious furc t i 6°rBecause the Court also recently reaffirmed this conclusion in
Cutter v. Wilkinsonthe Supreme Court made it clear that the right to preach is an integral

part of oneods religious exercise.

A. The RLUIPA Test the Substantial Burden Threshdl

The crucial question becomes whether the NJSP ban places a substantial burden
upon Mr. Thompsonés right to preach. The Th
controlling definit iWashingtohv. RlertThe couat statéd:a | bur de

For the purposes of RLUIPA, a substantial burden exists where: 1) a
follower is forced to choose between following the precepts of his religion

*1d. at 35.

**1d.

©1d. at 4143.

“"Eric Tucker,R.l. Inmate Wins Right to Resume Jailhouse PreaciagpCIATEDPRESS Aug. 2, 2007,
available athttp://www.firstamendmentcenter.org/news.aspx?id=18867.

“8 Brief of Plaintiff, supranote 40, at 5.

“91d. at 6.

0 McDaniel v. Paty435 U.S. 618, 626 (1978).

®L Cutter v. Wilkinson544 U.S. 709,720 (2005f he court stated, fAthe exercise
not only belief and profession but the performancehySp:al acts [such as] assembllng with others for a
worship service or proselytizing . 0

*2Washington v. Klem497 F.3d 272, 280 (3d Cir. 2007).
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and forfeiting benefits otherwise generally available to other inmates
versus abandoning one of the precepts of higiogliin order to receive a
benefit; OR 2) the government puts substantial pressure on an adherent to
substantially modify his behavior and to violate his befiéfs.

Plaintiff argues that the second prong is satisfied in this case: 1) the NJSP ban places
substantial pressure on Mr. Thompson to modify his behavior because the ban no longer
allows him to engage in a central part of his weekly routipeeaching; 2) the NJSP also
violates his beliefs because as a member of the Pentecostal faith, he hag heleéepl
calling to preach? In further support, Plaintiff also introduces the factually analogous
case ofSpratt v. Rhode Island Department of Correctiamsere the First Circuit found
that the RIDOCOGs blanket ban face i nmate preac
requirements for a substantial burden under this stantfard."
However, rather than directly address whether the NJSP ban places a substantial
burden on Mr. Thompson, the defendants attempt to circumvent the RLUIPA test. The
defendants argue thattkent i re basi s for Plaintiffds cl air
NJSP still permits Mr. Thompson to preach to other inmates in informal groups of six or
less and thus his right to preach remains irfa¢h response, the Plaintiff argues that
under thisrestrct ed pri son regul ati on, Mr. Thompsono
a manner that it remains a denial of his fundamental right to préa&j confining
preaching to informal gat herings, Mr. Thomps
restricted to yardecreation time® He attends yard recreation time hours every three
days and during that time he is segregated to an area with a very small number of
Christian inmates’ More importantly, Mr. Thompson is forbidden from taking his Bible
or any handwrten notes to the yaf. Given the strict access to other Christian inmates

and the prohibition on bringing his Bible to

3 d.

% Brief of Plaintiff, supranote 40, at 8.

*1d. at 8.

*% Brief of Defendantsupranote 8, at 6.

2; Reply Briefof Plaintiff at 34, Thompson v. RicgiNo. 085926 (D.N.J. Feb. 9, 2009).
514

01d. at 4.
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regulation still substantially burdens his freedom to exercise his right to preach.
Ther ef ore, the defendantsdé purported accommooc

Thompsonds constitutional rights remain int a

B. The RLUIPA Testi The Compelling Interest Prong

Plaintiff argues that the NJSP ban on inmate preaching fails taderavi
compelling governmental interé$tThe legislative history of the RLUIPA provides that
the courts should give fidue deference to the
administration in establishing necessary regulations and procedures taimgaod
order, security and discipline  °® The defendants argtieat this deference entitles
the prison administration the discretion to implement the NJSP ban to preserve discipline
and maintain institutional security. However, the Third Circuitas held that the due
deference given to prison officials does not give prisons the freedom to enforce a prison
policy justified on the sole basis of a general assertion of security cofitRather, the
prison policy must specifically demonstrate how plaeticular policy will further prison
security by barring inmates from engaging in the particular acfi¥Vitoreover, the
RLUI PA asserts that Aprison regulations and
exaggerated fears, or pdstc rationalizationsvi | | not suffice to meet
requir¥ments. o

Plaintiff claims that security reasons fail to serve as a compelling government
interest for the NJSP ban because there is no history that inmate preaching, specifically in
the case of Mr. Thompson, hesused any security threats, disturbances, or problems

prior to the baf® Similarly, the First Circuit irSprattconcluded that because the

evidence showed no past instances of securit
.
%2 Brief of Plaintiff, supranote 40, at 8.
63
Id.

% Brief of Defendantsupranote 8, at 7.

% Brief of Plaintiff, supranote 40, at 9see abo Klem497 F.3d at 283.
1d. at 9.

®71d. at 8.

®81d. at 10.
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preacher, there was sams doubt about whether prison security could serve as a
compelling interest for the RIDOC b&h.

In response, defendants argue that the NJSP ban is designed to prevent any inmate
disruptions or security threats. The defendants believe that if inmatesraréted to
assume leadership roles within religious programs, then the inmates will manipulate their
position of control to influence other inmates to follow them rather than the prison staff
and its rules and regulatioffsThe defendants emphasize that mer gent si tuati on
could arise unexpectedly and thus prisons must implement policies that allow the staff to
maintain full correctional control over the inmate populafio®therwise, any
uncertainty about who is in control can cause an inmate disnupt escalate into a
situation that endangers the physical safety of the staff and fellow infhates.

Pl aintiff declares that the defendantsd s
the level of a compelling interest under the RLUIPA and instead s@ée nothing more
than an exalgge rradteido magloiszati on of Their trea
further support of their position that the defense only raised generalized security concerns
that cannot serve as a compelling interest under ithH#AA, plaintiff presents evidence
that the defendants have permitted inmates in othereilmious groups to assume
similar | eadership roles "Sukéd def darhdarmptrs & onod
argument that Mr. Thomps o mddlegdershiptbdti ng pl ace
would compromise prison security is severely

supervised weekly preaching and Bible study classes also constitute a leadership role; and

2) the defendants failed to establish any substantiahdtsti i ons bet ween Mr . T
role as an ordained minister and the other leadership positions.

I n addition, the defendantsd failure to
during Mr. Thompsonbés tenure pr ovificatiens furthe

is based on pure speculation and exaggeratedifeabssis the RLUIPA specifically

69

Id.
0 Brief of Defendantsupra note 8at 8.
71

Id.
21d. at 9.
3 Brief of Plaintiff, supranote 40, at 8.
1d. at 10.
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stated is insufficient to satisfy a compelling inter@sEinally, Plaintiff emphasizes that
the New Jersey Administrative Code, which governs correctionédititgiencourages
and permits inmate leadership within prison grolips.

In order to meet the compelling interest test, the defendants also argue that
allowing Mr. Thompson to have an unregulated ability to decide the time and manner of
his preaching withat regard to prison regulations would jeopardize the safety and
security of this correctional facilit. P| ai nt i ff decl ares that the
mi scharacterizes the relief Mr. Thompson was
more credibilityt o t heir pr of f €M Thompsan has hevey sougeta s on's . O
Abl anket permission to conduct whatever acti
hi s ¢ h%ratlsei he simply seeks to return to the same rights he had prior to the ban
T theright to preach at weekly church services and teach Bible study classes under the

careful supervision of prison officiafé.

C. The RLUIPA Test the Least Restrictive Means Test
Even if prison security could serve as a compelling government intergbef
NJSP ban on inmate preaching, thlaintiff believes that the defendants would fail to
satisfy the second prong of the RLUIPA test because the NJSP ban cannot be considered
the least restrictive means of furthering the prison security contefhs.Supreme
Court held that the governmentos burden coul
consideration of alternative medffs. Therefore, the plaintiff persuasively argues that
NJSP6s preaching ban cannot standeddocr uti ny u
consider whether a prison policy requiring proper prison supervision could serve to
protect against any conceivable security conc&h&imilarly, the First Circuit irSpratt

reversed the district courto6s explahaliong because

> Reply Brief of Plaintiff,supranote 57, at 7.
©1d. at 6.

" Brief of Defendantsupranote 8,at 10.

8 Reply Brief of Plaintiff,supranote 57 at 8.

d.

80d.

8 Brief of Plaintiff, supranote 40, at 11.

¥ynited States v. PI529015.893 8EM(2000pt Group, | nc.,

8 Brief of Plaintiff, supranote 40, at 11
551
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why alternative policies could not be implemented or why such policies would be less
effective in controlling prison securiy.

Pl aintiff also draws the courtodos attentio
inmates are permitted to deliversmons and teachings ael part of
rel i gi ou $°Eyidenceythattime $edéral Bureau of Prisons manages their
maximum security federal prisons without compromising prison security or the
constitutional rights of the prisoners byoalling supervised inmate preaching strongly
demonstrates the availability of®lEs | ess rest
doubtful that NJSP6s current security intere
blanket ban on inmate preachinguid address security issues.

Plaintiff also argues that even if NJSP could successfully establish a unique
security interest within the state prison system, the ban still fails to satisfy the second
prong with respect to Mr. Thomps8h.The Plaintiffsat es, ANJSPo6s policy ¢
narrowly tailored to affect only those inmates . . . with a history of disruption . . . Mr.
Thompsonds preaching has transpired without
any preaching ban could be less restively tasldceaccommodate his religious
e x e r & iThe elefeddants failed to address the second prong of the RLUIPA test, and
thus no arguments can be presented. However, any valid interest the defendants could
have in maintaining security cannot justify a prigaticy that implements a ban on
preaching as the least restrictive means of furthering prison security.

IV. CONCLUSION

Before the New Jersey District Court could decide the matter on the merits of the
arguments discussed above, both parties agreedeoistat a settlement agreement
restoring Mr. Thompsondés right to preach at

studyclasse® | n response to the defyearbhathe s6 deci si

#1d.

®1d. at 12.

®1d.

1d. at 14.

.

8 pentecostal Minister Can Now Preach in Prismpranote 11.
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plaintiffos at’tsatedhatiyt, h eD anthy peidom ofieiadstin New

Jersey to allow Mr. Thompson to resume practicing his faith is a welcome

acknowl edgement that religiou” freedom in th
Although some members of our society may believe that prisoners who have

commited vicious crimes deserve to have their rights stripped while imprisoned, the

courts believe that #Aprison walls do not for

protections o GihenCohset Courtitoés. attitude aboc

the strengthofthpl ai nt i f f 0 s ,itseequplaesiblithat taddefenedants may

have chosen to settle thase to avoid losingthe suhl t hough the First Cir

decision inSprattremains nofbinding authority, the nearly idenéitfacts would have

|l i kely been exceedingly persuasivedinmgo t he Ne

the outcome of this cas®aniel Mach also seemed to be confident that the caautdy

have ruled in their favorHe assertethatii t h e b a n preachiny was slearyeatr

odds with the | aw and the ®*American value of
In conclusion, the settlement agreement was a victory for the protection of

prisonersod6 rights and a personal wvictory for

ag eement was reached, Mr. Thompson expressed

my religious rights restored so that | could continue working with men who want to

renew their lives through®Hissentiménsduggestind pr ac

that removing the NJSP ban would not only rei

constitutional rights but also assist in prisoner rehabilitation.

%|d. Daniel Mach is the Legal Director of the ACLU of New Jersey and served as part of the legal team
for the plaintiff. The remainder of thedal team included Heather L. Weaver of the ACLU Program on
Freedom of Religion and Belief and Edward Barocas and Nadia Seeratan of the ACLU of New Jersey.
91

Id.
2 Turner v. Safley482 U.S. 78, 84 (1987).
% pentecostal Minister Can Now Preach in Prisopranote 11
94

Id.
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EXHIBIT A
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